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GENERAL STATEMENT

This brief is being submitted on behalf of the

appellees W. M. Tate, T. E. Tate and W. H. Tate,

and the appellee First National Bank of Silverton,



Oregon, and its receiver, and the claims of these

various appellees are hereinafter referred to as the

Tate claim and the Bank's claim.

As a brief has heretofore been submitted on

behalf of these appellees and this brief is being

submitted only because of errors in appellant's first

brief we shall be very brief and concise in this addi-

tional response.

The appellees Tate are concerned only with the

issue of cancellation set forth in specifications of errors

numbered 1 to 35 inclusive, and the issue of attor-

ney's fees being specifications of errors numbered

63 to 82 inclusive, and the specifications relating to

taxation of costs and master's compensation, being-

specifications of errors 83 and 84.

In addition to these specifications the appellee

bank is concerned with specifications of errors num-

bered 53 to 62 inclusive, which concerns the validity

of the bank's claim. The validity of the warehouse

receipts forming the basis of the Tate claim is ad-

mitted and these appellees are entitled to recover

thereon unless appellant is entitled to the cancellation

of its bond, and we do not desire to impose upon the

Court by again submitting any arguments on this

particular question, and therefore, hereby adopt the

briefs and arguments submitted on the question of



cancellation by the appellee Eyre & Company and

the appellees Silverton Lumber Company and W. S.

Jack, and by the appellees S. T. White, Director of

Agriculture of the State of Oregon, and Earl Snell,

Secretary of State of the State of Oregon, and like-

wise adopt the briefs and arguments of the appellees

Eyre & Company, Silverton Lumber Company and

W. S. Jack upon the questions and specifications re-

lating to attorney's fees and the taxation of costs,

and we respectfully request that the arguments and

authorities set forth in the briefs of these other

appellees be applied to and considered in connection

with the claims of the appellees appearing herein

with the same force and effect as if fully set forth

herein.

ANSWER OF APPELLEE FIRST NATIONAL
BANK OF SILVERTON, OREGON, and L. H.

KELLY, Receiver of First National Bank of

Silverton, Oregon, TO ^'SPECIFICATIONS OF
ERRORS NOS. 53 to 62, DEALING WITH THE
VALIDITY OF THE CLAIM OF APPELLEE

AS A VALID WAREHOUSE CLAIM GOOD
AGAINST THE WAREHOUSE BOND ISSUED

BY APPELLANT," appearing at page 264 of

Appellant's Brief.
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STATEMENT

Mr. E. A. Haight was president and in executive

control of the First National Bank of Silverton, Ore-

gon, from July 23, 1931 until it closed August 1,

1932, and personally handled the account of the

Fischer companies (TR 572 and 573). The bank

held notes and trade acceptances of the Fischer

Flouring Mills Company, and the same were secured

by warehouse receipts issued by the Fischer Ware-

house Company to the flouring company and en-

dorsed to the bank; and on August 12, 1931 and

August 19, 1931, Mr. Haight checked the warehouse

for the commodities covered by the receipts and

found there was not a sufficient amount on hand to

cover the receipts held by the bank, and on August

27, 1931, the previous receipts were surrendered and

new receipts taken to cover the commodities on hand

(TR 573-580, Exhibits 24 and 25). At that time the

commodities covered by the receipts were stored in

the place of business of the Fischer Companies

(TR 577) and the exchange of receipts was merely

a substitution of collateral for an existing indebted-

ness (TR 576).
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ARGUMENT

The claim of appellee, First National Bank of Silver-

ton, Oregon, is based upon two warehouse receipts,

Exhibits 24 and 25, issued by the Fischer Warehouse

Company to Fischer Flouring Mills Company at

Silverton, Oregon, and by it negotiated and endorsed

to the First National Bank of Silverton, Oregon. One

of the warehouse receipts is for one thousand barrels

of flour, the other for one thousand barrels of cereals.

The evidence is conclusive that the commodities de-

scribed in the receipts were stored with the respond-

ent Fischer Warehouse Company by the respondent

Fischer Flouring Mills Company on the premises

operated by the warehouse company; that warehouse

receipts in regular form were issued therefor, and

subsequently negotiated to the bank for value. The

evidence is likewise conclusive that the commodities

described in the receipts were converted by the ware-

house company and that due demand was made

therefor. In fact, we understand that the only objec-

tion now made by the appellant to the allowance of

this claim is that the commodities covered by the

receipts are not within the provisions of the Ware-

house Act under which the apppellant's bond was

given.

The Warehouse Act, General Law of Oregon,



1917, Chapter 333, is remedial in its nature. The title

of the act is as follows

:

AN ACT

For the prevention of fraud in the grain, grain
products and hay trade and trade in rice, beans,

and other similar articles, fertilizers, chemicals,

and other commodities, for the establishment and
preservation of standards for grain, grain prod-
ucts, hay and such other commodities, regulat-

ing warehousemen, millers, shippers, and buyers
of grain, grain products, hay and such other

commodities, defining the duty of railroads, pro-

viding a fund for the administration thereof, and
providing penalties for the violation thereof.

From this it is evident that it was the intention of

the legislature to provide a method for the preven-

tion of fraud upon the part of the warehouseman,

and to regulate warehousemen in the handling of

grain, grain products, and other similar commodities.

The strict construction of the act contended for by

the appellant entirely changes the express intention

of the legislature and restricts the term warehousemen

only to those who deal in or handle hay or grain in

its original form.

It is within the judicial knowledge of the Court

that the flour and cereals covered by the warehouse

receipts held by the bank are but kernels of wheat

and oats subjected to a milling or rolling process

from which there has been eliminated such portion



of the kernels as are unfit for human consumption.

Some effort has been made by the appellant to restrict

the term grain to such articles as are fit for consump-

tion, and the process of milling or rolling to which

the commodities covered by the bank's receipts were

subjected, is but one step in a process of rendering

the original kernel of grain fit for human consump-

tion. The process consists only of the separation of

various portions of the grain kernel and no foreign

materials are added thereto. It does not seem reason-

able to state that a kernel of wheat or of oats is

grain, and that it loses its identity as grain and

becomes something else by being placed between two

heavy rollers, crushed into powder, or rolled into a

flattened surface. It would seem just as reasonable

to contend that grain growing in the field loses its

identity by separation of the kernel from the stalk.

This principle was recognized by the learned trial

judge when he stated in his opinion (TR 265)

:

"The evidence shows that the bank had on
storage with the warehouse company one thou-
sand barrels of flour and one thousand barrels

of cereals. The question presented is whether
flour and cereals are included within the term
'grain' as used in the act. It is judicially known
that flour and cereals are simply components of

grain after it has been subjected to the milling

process, and are clearly embraced within the

meaning: and intent of the act."
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These commodities all were considered as grain

by the Fischer Warehouse Company, the Fischer

Flouring Mills Company and the Bank who were the

contracting parties at the time the warehouse receipts

were issued. They were stored in the warehouse

together with other grains, regular warehouse receipts

were issued thereon by the warehouseman, and in

the receipt so issued, the commodities were referred

to as grain. It is apparent that the parties placed

this construction thereon. In considering the char-

acter of a commodity of this kind, the Court of Civil

Appeals of Texas in German Fire Insurance Com-

pa7iy of Peoria v. Walker^ 146 Southwestern 606-

607, where the insurance company sought to avoid

liability for the loss of commodities or bran stored

in warehouse, where the policy covered grain, said:

"We judicially know that bran is a product
made by grinding wheat, a recognized species of

the grain family, which is grain reduced to other

form and may be well included within the generic

term 'grain' when considered as an object of

insurance in a mixed stock with other grains."

This rule should be decisive of the point in question

for as bran is grain reduced to another form, so are

flour and cereals. The fact that the commodities

covered by the bank's warehouse receipts are referred

therein as grain, that regular grain warehouse receipts

were issued therefor, and that they were stored in



the warehouse with other species of grain is highly

important, as it discloses the construction placed upon

the term ''grain" by the contracting parties themselves.

In the case of Heivitt v. Watertoivn Fire Insurance

Company (Iowa) 7 Northwestern 596, the policy of

insurance covered "grain in stacks and granary on

farm" the property destroyed by fire consisted of

150 bushels of unthrashed flax in stacks. The court

said that the sole question to be determined was

whether the word "grain" as used by the parties, in-

cluded flaxseed. After referring to the definition of

the word "grain" as given in the dictionary, stated:

"This being so, flaxseed comes within, to an
extent, at least, the definition of grain given by
Mr. Webster, that it is an article used as food for

man or beast. But if it be conceded flaxseed is

not grain, strictly speaking, or is not so regarded
in commercial transactions, this cannot be re-

garded as decisive of the question before us; for

the rule is that this contract 'like other contracts,

must receive the construction which is most prob-
able and natural under the circumstances, so as

to attain the object which the parties to it had
in contemplation in making it.'

"

In the case of Minnesota v. Cowdry, 48 L. R. A.

92, where the defendant was charged with the crime

of larceny with fraud for appropriating a quantity

of flax for his own use in violation of Minnesota

Warehouse Act, one of the defenses urged was that

the warehouse act did not provide for storage of flax.
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as it was not included in a proper definition of the

word "grain." The court in passing on the matter

said at page 94 of said report:

''Again, it is urged for defendant that the
warehouse acts do not provide for storage of
flax, which is not included in any proper defini-

tion of the word 'grain.' The distinctive word of
the statute is 'grain,* and 'flax' is not specifically

referred to by that name, and it, of course, be-

comes a question whether the storage of flax was
within the legislative intent when these acts were
passed. An imposing array of dictionaries and
encyclopedias were produced on the arguments
to show that grain is a berry and flax a fibre. But
this is a question of reasonable construction of a
statute, rather than a scientific analysis, which
must yield to the popular understanding that

ought to prevail in such cases. Courts appeal to

dictionaries in questions of doubt in science, and
perhaps in search of evidence of popular under-
standing, when in doubt. But where, within the

knowledge of the court, the dictionary conflicts

with popular understanding, the latter will be
adopted, although it may require a subsequent
enlargement of the definitions of the lexicogra-

pher, which is continually necessary, since the

dictionary is an evidence, rather than the origina-

tor, of definitions. We have no doubt whatever
from the custom at the time these statutes were
enacted that they were supposed to apply to flax.

It would startle the legislature that enacted them,

or the legislatures that have convened since with-

out recognizing the necessity of amending them,

as well as the farmers of this state, who have
continuously, since the law was passed, accepted

receipts for deposits of flax, to tell them that in

that respect it was not the intention of the law-

makers to protect them as well as the growers of
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wheat and barley. We think it would likewise

startle the warehousemen themselves to construe
such a distinction into the law. The defendant
evidently saw no difference at the time of the
issuance of his receipts to Bradshaw, for the word
'grain' and 'flax' are used convertibly in such
receipts, and we judge from the record that his

able counsel did not urge this view during the
trial, or until after their briefs in this court had
been printed. While in criminal cases, under the

harsh penal statutes that once governed in Eng-
land, nice and technical construction upon indict-

ments and statutes were adopted in favorem
vitae, a more liberal rule has since prevailed,

more consistent with common sense, and we shall

adopt in this case the construction which protects

the numerous bailors of flax in this state, which
we have no doubt was within the legislative, as
well as the popular, mind when these laws were
enacted."

We have here two commodities which are grain

reduced to another form different from the entire

kernel, and considered as grain by the warehouse-

men and by the receipt holders, described as grain

in regular warehouse receipts and stored with other

species of grain in a regular bonded grain warehouse.

Certainly at the tim.e of entering into the contract

and issuance of the receipt, it was the intention of

the parties that the commodities should be considered

as grain, and v/ere protected with other commodities

in the warehouse, and following the rule laid down

in the above decision, comes well within the pro-
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visions of the warehouse act, and the bank is entitled

to recovery thereon.

Respectfully submitted,

KEYES & PAGE,

Attorneys for Appellees, First National Bank

of Silverton, Oregon, L. H. Kelly, Receiver

of First National Bank of Silverton, Oregon,

W. H. Tate, W. M. Tate and T. E. Tate.


